Agreement Between

Cooperative Educational Services-CES (Buyer)

Awarded CES Vendor (Contractor) and

Wilson Education Center Corporation-WEC (CPP Application Provider)
Buyer (CES) is an entity created by a Joint Powers Agreement as Authorized by Section 11-1-1, et. seq., N.M.S.A., 1978, which consists of public school districts, charter schools and regional educational cooperatives (REC) and Participating Entities (cities, counties, state agencies and other public organizations) in New Mexico who  have signed a cooperative purchasing agreement with CES to join together for the purpose of purchasing tangible personal property, services, construction services and professional services at economical prices.

Contractor (Awarded CES Vendor) has responded to a Request for Proposal (RFP) or Request for Bid (RFB) published by Buyer in accordance with the Procurement Code, Section 13-1-137 (A), N.M.S.A., 1978, and a resultant contract has been issued to the Contractor to provide their products and services to CES Members and Participating Entities.

CPP Solution Provider (WEC) Wilson Education Center Corporation is an Indiana Educational Service Center from whom CES has purchased the CPP web-based application and who will be hosting the www.nmces.org website which will be utilized by CES and Contractors to offer products and services and process orders. WEC will provide the necessary support services to CES and its Contractors to facilitate the implementation, operation and tracking of procurement transactions placed by CES Members and Participating Entities utilizing the CPP application.

It is the Buyer’s (CES’) intent to utilize the CPP application as its e-commerce solution/procurement vehicle by which its Members and Participating Entities will be allowed to query for CES vendors, products and/or services; end users to shop, receive price quotes and submit requests for approval; and allow requests to flow through an approval process and a purchase order to be issued to the Contractor as an electronic transaction while allowing the buyer to warrant and assure the CES Member or Participating Entity that the transaction has been completed in compliance with the New Mexico Procurement Code and other state and local policies, procedures and requirements. 

Now that CES wishes to have its awarded Contractor products and services offered and purchased through the CPP application (www.nmces.org website) and for the Contractor to work with CES and WEC to implement the CPP application, it is necessary that the Buyer, Contractor and WEC sign and execute this agreement under the terms and conditions specified in CES’ insert CES’ contract number and CES’ agreement with WEC.  This procedure insures that the funds of New Mexico taxpayers will be spent wisely and prudently.

AGREEMENT

Made as of the day of xx in the year of xxxxxxxx

BETWEEN  CES Contractor
Insert CES Vendor’s Name (hereafter called Contractor)


Address


City, NM   Zip Code 

And the Buyer:
Cooperative Educational Services (hereafter called CES)


4216 Balloon Park Road NE


Albuquerque, NM  87109

And the CPP Application Provider:   Wilson Education Center Corporation (hereafter called WEC): 






2101 Grace Avenue






Charlestown, IN 47111

CES, WEC and Contractor agree as set forth below.
A.
As a prerequisite to being a responsive bidder and an awarded CES vendor to offer and provide products  and services awarded, Contractor must arrange for and provide system integration information or product, service and pricing information required to place and offer such products and services online through the CES CPP application (www.nmces.org website).

B.
Pursuant to this Agreement, Contractor will be authorized to offer those goods and services awarded under a CES solicitation/contract.

C.
It is understood that, in addition to the terms of this Agreement, Contractor must offer and provide all products and services in accordance with the terms, conditions and requirements stated in the CES solicitation, contained within the Contractor’s response to the solicitation and accepted by CES.

D.
DEFINITIONS
D.1
“CPP” means Cooperative Purchasing Program and process on the Portal by which the contractor publishes, offers and receives orders for products awarded under a CES contract.

D.2
 “Portal” means the web-based CPP (www.nmces.org) website that delivers content to Customers and allows them to make electronic purchases of products and services through the website.

D.3
“Catalog” means the electronic catalog accessible through the Portal and incorporating the Licensed Content provided by Contractor.

D.4
“Customer” means CES, its Members and Participating Entities who are users of the Portal that are using or intend to use the Portal to obtain products and/or services that are under contract with CES.

D.5
“Licensed Content” means all materials and information (including, but not limited to, all graphics, photographs, audio, video, pricing, text, delivery and contract information) provided by Contractor to describe the Products of the Catalog, including any updates, revisions and corrections thereto. 

D.6
“Products” means the tangible goods and services that may be ordered from Vendor by Customer through the Catalog with respect to accepted bids.

D.7
“Software” means computer programs or codes of any and all nature and all related documentation.

D.8
“Product Claims” means any claims, representations, warranties (express or implied), and other covenants or agreements made, claimed to be made, or deemed to be made by Vendor or which arises through law or equity.

E.
GRANT OF LICENSE.
E.1
License. CES hereby grants to Contractor a non-exclusive, non-transferable license to access the Portal for selling during the term of their CES contract for the products and services awarded and for participating in the CES procurement program and for no other purpose whatsoever, in accordance with the terms of this Agreement. Without limiting the foregoing, the use of the Portal is subject to the User Agreement and Privacy Policies posted on the Portal website, as such agreement, terms and conditions and policies are in effect as of the time of use.   

E.2
Restrictions.  Contractor shall not reverse engineer, decompile or otherwise tamper with the code embodying the Portal or the Catalog.  Contractor shall not take any other action, which may impair or otherwise interfere with any intellectual property rights of the CPP application or the NMCES website.

F.
CES’ and WEC’S RIGHTS AND OBLIGATIONS.  WEC, on behalf of CES, shall operate and maintain the Portal and all services and functions thereon, as it and CES deems appropriate in its sole discretion.  CES shall have sole control and ownership of the Portal.  CES and WEC shall abide by all applicable laws and regulations in connection with the Portal.

G.
CONTRACTOR’S OBLIGATIONS.
G.1
Compliance with Laws, Policies and Procedures; Support.   Contractor shall abide by all policies, procedures and agreements required by CES and WEC for use of the Portal and by applicable laws, rules, regulations and other governmental requirements. Contractor shall not violate any intellectual property or other rights of any person or entity. Contractor shall provide products and/or services as specified in their response to CES’ solicitation and contract awarded, including at the prices and in accordance with the solicitation’s terms, conditions and requirements, and shall perform all of its activities using the Portal in a professional manner and in accordance with all promises, covenants, representations and product claims it makes.  In connection with the foregoing and not in limitation thereof, Contractor shall provide customer support for products and services that is of a level consistent with the top tier of Vendors providing similar products, as reasonably determined by CES.

G.2
Responsibility and Ownership.  In no event whatsoever shall CES or WEC be responsible or liable to Contractor or to any other party for any claims, damages, losses or liabilities related to or arising out of Contractor’s use of the Portal means of sale, or any transactions effectuated through the Portal, including without limitation:  (a) the ownership, validity and/or defense of the trademarks used by Contractor; (b) the accuracy or completeness of any product claims; (c) any claims by third parties arising out of or relating to transactions with Contractor relating to the Portal; (d) any breach of any obligation, warranty, covenant or representation relating to any product, service or the sale or license thereof; and/or (e) the failure of any product, service or of Contractor to comply with any applicable laws, regulations or rules, including without limitation those relating to labeling, transportation and shipping.   Contractor shall be solely responsible for all products and services offered or sold by Contractor through the Portal and through the CES Procurement Program and all liabilities related thereto or resulting therefrom.  Contractor shall at all times bear all risk of loss with respect to its products, and at no point in the sales cycle, including before and after the sale is effected, shall ownership of Contractor’s products or liabilities related to such products transfer or be construed to transfer to CES or WEC or the Portal.  Contractor agrees to hold CES and WEC and their respective affiliates, suppliers, agents and representatives harmless against any and all of the foregoing, including costs of defending any claims and any attorneys’ fees and costs incurred in connection therewith.

H.
PAYMENT
H.1
Gross Sales.  The term “Gross Sales” means the actual sales or other price of all goods, wares, products, services and other items sold, leased, licensed or delivered including gross receipt tax, bond costs and freight/shipping costs.

H.2
Product and Service Pricing. In accordance with CES’s solicitation terms and conditions, all product and service pricing shall include the CES one percent (1%) administrative fee.  

H.3
CES 1% Administrative Fee For Punch-out and Catalog Items.  Contractor shall pay to CES its one percent (1%) administrative fee based on Gross Sales in accordance with their agreement with CES within thirty (30) days. 

H.4
CES 1% Administrative Fee for Open Line-Item Purchases.  For those purchases made through the CPP application that CES is part of the transaction process and the purchase order is issued by CES, the CES purchase order issued will be one percent (1%) less than the quote provided to the CES Member or Participating Entity.  The Contractor will issue its invoice(s) less the (1%), CES will invoice the Member/Participating Entity for the full amount of the purchase and when CES receives payment, it will withhold its (1%) and pay the Contractor its amount due.   

I.
Initial Setup and Content Management Service.  CES and/or WEC shall process licensed content for free to create the online catalog for products and/or services requested by Customer relating to CES awarded contracts.  This includes: (1) initial catalog load:  data mapping, categorization, abbreviation expansion utilizing Contractor-provided tables, and quality review; (2) registration, configuration and connectivity; (3) updates for additions, deletions, or modifications; and (4) updates to price and availability.

J.
Other Fees.  As the CES and WEC’s E-Commerce solution evolves, CES may introduce new features and services that may be of interest to Contractors.  These may include, but are not limited to, advertising and product promotions.  If Contractor is to use these features or services, pricing shall be set by mutual agreement, and Contractor shall be invoiced as per their agreement with CES.

K.
TERM AND TERMINATION.
K.1
Effective Date; Term.  The term of this Agreement shall commence on the date signed by all parties and continue as long as the Contractor has an awarded contract with CES, unless earlier terminated in accordance with the terms defined herein.

K.2
Event of Default Defined.  Any one or more of the following events shall constitute an “Event of Default” as to the applicable party if:

K.2.1
If the Contractor no longer holds a CES contract to offer and provide products and services.


K.2.2
The failure of Contractor to pay any fees or other sums of money within thirty (30) days after the same is due hereunder.

K.2.3
The failure by such party to cure, within fifteen (15) days after notice from the other party, any breach of any obligation under this Agreement that is curable.

K.2.4
The breach by a party of a material provision of this Agreement that cannot by its nature be cured.    For purposes of the foregoing and without limiting any other type of non-curable breach, any breach by Contractor of any laws, rules or regulations and any violation by Contractor of any rights of any third party, shall be deemed a non-curable breach.

K.2.5
CES’s reasonable determination that Contractor is conducting its business in a manner that materially and adversely affects the reputation of CES or WEC or of the Portal method, such as the repeated receipt from Customer that Contractor is not performing its sales and services in accordance with Product Claims or CES’s policies or practices or that Contractor is not complying with any material requirements of the CPP.

K.3
Remedies.  Following the occurrence of an Event of Default, the non-breaching party, without further notice to the other party in any instance, may (a) terminate this Agreement, thereby relieving the terminating party of any obligations pursuant to this Agreement and/or (b) exercise any other legal or equitable right or remedy it may have.   In addition, whether or not an Event of Default has occurred, CES shall have the right to remove from the CPP application/(www.nmces.org) website any media and/or any matter posted in violation of any of its policies or procedures or any laws, rules, regulations or other legal requirements or which appears to violate the rights of any other party.  

L
LICENSED CONTENT.
L.1
License.   Solely for the ultimate purpose of presenting the Licensed Content to Customers via the Catalog, Contractor grants to CES/WEC a nonexclusive, worldwide license to use, reproduce, distribute, modify, display and transmit the Licensed Content to Customers.

L.2
Delivery.  Contractor shall deliver the Licensed Content to CES/WEC depending on the pricing methodology required to offer their products and services to CES Members/Participating Entities in accordance with CES solicitation terms, conditions and requirements under which their contract was awarded.

L.3
Ownership. Contractor owns and shall retain all intellectual rights in and to the licensed Content.  Nothing in this Agreement shall be construed to transfer any proprietary right in and to the licensed content from Contractor to CES/WEC or any third party.

M.
INDEMNITY; LIMITATION OF LIABILITY.
M.1
Indemnity.  Contractor agrees to indemnify, defend and hold CES, WEC and its affiliates, suppliers, agents and representatives (including third parties who perform services or provide products relating to the Portal or its use) harmless against any and all liability, loss, damage, cost and expense (including cost of defense and attorneys fees) which any such indemnified party may hereafter suffer itself or pay out to another by reason of any claim or product claims; disputes between action arising out of or relating to any of Contractor’s actions, omissions or transactions with respect to the Portal or the catalog, including without limitation:  (a) alleged infringement related to the licensed content; (b) Contractor and any customer; (c) any transaction performed by Contractor through the Portal and/or the catalog; and (d) any default of Contractor under this Agreement.  CES and WEC agrees to indemnify, defend and hold Contractor harmless against any and all liability, loss, damage, cost and expense (including cost of defense and attorneys fees) which Contractor may hereafter suffer itself or pay out to another by reason of any claim or action arising out of any default of CES or WEC under this Agreement.

M.2
No Warranties Regarding Error-Free Operation or Success.  CES and/or WEC do not warrant that any hardware or software is free from error or that the Portal or any hardware or software shall function without interruption.  CES and/or WEC make no representation or warranty that the Portal shall attract a minimum number of customers or that a minimum number of transactions shall be performed.

M.3
Warranty Disclaimers.  CES and/or WEC makes no warranties regarding any matter, including with respect to the portal of any hardware or software related thereto, either expressed or implied, including, but not limited to, the implied warranties of merchantability and fitness for a particular purpose and of non-infringement.  

N.
LIMITATION OF LIABILITY.  In no event shall CES, WEC, its affiliates, licensors, suppliers, agents or other representatives (including third parties who provide services or products relating to the portal or its use)  be liable to Contractor or any other party for any indirect, incidental, special, consequential, exemplary or punitive damages arising from, connected with or relating to this agreement or any of the transactions related hereto or otherwise arising herefrom, including any lost profits or revenues, lost savings or other similar damages (including any such matters arising out of omissions in the Portal or any related hardware or software, or relating to the transactions between Contractor and CES Members and Participating Entities, regardless of whether CES and/or WEC has been advised of the possibility of such damages or whether such damages are deemed to result from the failure or inadequacy of any exclusive or other remedy. CES and/or WEC total liability for damages arising from, connected with, or relating to this agreement shall not exceed the amount identified in New Mexico state statute.  

O.
INTELLECTUAL PROPERTY RIGHTS.
O.1
Portal and Software Ownership.  Contractor hereby acknowledges that CES is the owner of, and shall have all right, title and interest to, the Portal, all related software and hardware and all text, images, graphics, sounds, files, video, designs, animation, layout, color schemes, adaptations, logos, designs, ideas, concepts, methods, techniques, processes, patents, copyrights, trade secrets, trade names, trademarks, service marks and all other intellectual property relating to the use, design, development, content and/or identification of the Portal (including related software and hardware) and any related business processes.

O.2
Ownership of Customer Data.  All information with respect to customers (including CES Members and Participating Entities and other governmental entities), their representatives or any individual or entity that purchases products or services (including, but not limited to, Contractor’s products/services) on the Portal that is collected by CES/WEC and/or stored on the Portal is the property of CES, as applicable (subject to the retained rights of any Customer).  Subject to the retained rights of any Customer, Contractor shall own all other customer information derived from the transactions conducted by Contractor via the Portal, including without limitation, individual or company names, E-mail addresses, financial information and other identifying or personal information of any visitor, customer or other user of the Site.  Contractor and/or CES/WEC shall not sell or otherwise offer personally identifiable user data to any third party without the express consent of the applicable user, CES, and Customer.

O.3
Contractor Marks. Contractor grants to CES/WEC a nonexclusive worldwide license to use, reproduce and distribute Contractor’s trademarks, trade names and service marks (“Contractor Marks”) solely in connection with and for the presentation, marketing (including listing of Contractor’s name in CES’s online Directory) and promotion of the Catalog, the Licensed Content and the Portal.  CES may use Contractor’s marks and depictions or reproductions of the Portal or any other advertising material created hereunder in perpetuity and without territorial restrictions for CES’s internal purposes, public relations purposes, advertising award competitions, advertising, trade publications and retrospective editorial material, including display at museums.

P.
CONFIDENTIALITY.  Each party may furnish to the other party in connection with this Agreement and the operation of the Portal Method certain Confidential Information.  “Confidential Information” shall include without limitation all non-public, business and technological information of the parties, including CES’/WEC’s and/or Contractor’s business strategy and customer data.  “Confidential Information” of CES/WEC shall include the Portal software specification, information or other know-how relating to the design, development, operation and architecture of the Portal, and all business, marketing and financial plans and data.  Each party agrees not to use the Confidential Information of the other party except for purposes of this Agreement and to use efforts that are reasonable and no less than such party uses for its own Confidential Information to prevent disclosure or access to the Confidential Information of the other party to any third party.

Q.
GENERAL PROVISIONS.
Q.1
Dispute Resolution. The parties will attempt in good faith to resolve any controversy or claim arising out of or relating to this Agreement, its execution, performance and termination, or the transactions or arrangements arising out of or relating to this Agreement (each, a “Dispute”) promptly by negotiations between the parties.  If the parties are unable to settle any Dispute within thirty (30) days after first notice of the Dispute from one party to the other,  either party may pursue those remedies allowed under CES’ solicitation document under which the Contractor’s contract was awarded and in accordance with New Mexico Laws.  Nothing in this paragraph shall prevent a party from seeking temporary equitable relief from a court of law in order to prevent irreparable harm or to obtain preliminary relief or remedies as allowed under New Mexico Law or other relief to which that party may be entitled.

Q.2
Relationship.   The relationship of CES, WEC and Contractor established by this Agreement is of independent contractors, and nothing in this Agreement shall be construed to constitute the parties as partners, joint ventures, co-owners or otherwise as participants in a joint or common undertaking.

Q.3
Amendments; Modifications.  No amendment or modification to this Agreement or any waiver of rights shall be effective unless assented to in writing by the party to be changed.

Q.4
Waiver of Breach.  The waiver of any breach or default shall not constitute a waiver or any other right hereunder or any subsequent breach or default.

Q.5
Third Party Beneficiary.  Each licensor and supplier and other person indemnified through CES or as a result of its relationship with CES is an express, intended third party beneficiary of all indemnifications and limitations of liability and damages provided herein. 

Q.6
Severability.  If any provision of this Agreement is held to be invalid by a court of competent jurisdiction, then the remaining provisions shall nevertheless remain in full force and effect.  The parties agree to renegotiate any term held invalid and to be bound by the mutually agreed substitute provision.   All limitations of liability and/or damages, disclaimers of warranty, and limitations of remedies are intended to be severable and no finding that any such limitation fails of its intended purpose shall affect or limit any other limitation.  

Q.7
Assignment.  Contractor shall not assign or delegate this Agreement or any of its rights or duties under this Agreement without the prior written consent of CES, except to a person or entity which has succeeded to all or substantially all of its business and assets to which this Agreement pertains and which successor has assumed its obligations under this Agreement.

Q.8
Notices.  All notices under this Agreement shall be in writing and shall be deemed given when: (a) delivered personally, (b) sent by confirmed telex or facsimile: (c) five (5) days after having been sent by registered or certified mail, return receipt requested, or (d) one (1) day after deposit with a commercial overnight carrier specifying next day delivery, with written verification of receipt.  All communications shall be sent to the respective addresses first set forth above or to such other address as may be designated by a party giving written notice to the other party.  If the communication is from the Contractor to CES, it shall be addressed to: “Attn: Executive Director”.  If the communication is from CES to Vendor, it shall be addressed to “Attn: General Manager.”

Q.9
Entire Agreement.  This Agreement, including any attachments hereto, CES’ solicitation(s) for which the contractor was awarded a contract, Contractor’s response(s) to CES’ solicitation(s), any other supplemental information and documents referenced by CES’ solicitation(s), Contractor’s response accepted and approved by CES, constitutes the entire agreement between the parties and supersedes and cancels all previous and contemporaneous registrations, agreements, commitments and writings, with respect to the subject matter.  Any item or service furnished by CES/WEC in furtherance of this Agreement shall be covered by this Agreement, unless specifically covered by some other agreement executed by Contractor and CES/WEC.

Each party has read, understands and agrees to the terms and conditions of this Agreement and the undersigned are duly authorized to sign this Agreement.

Insert Contractor’s Name:
WILSON EDUCATION CENTER:       COOPERATIVE EDUCATIONAL

SERVICES:
__________________________
________________________________
__________________________________
By________________________
By______________________________
By________________________________

(Signature)


(Signature)



(Signature)

__________________________
________________________________
__________________________________

(Printed Name)


 (Printed Name)



(Printed Name)

__________________________
________________________________
__________________________________

(Title)



 (Title)




(Title)


__________________________
________________________________
__________________________________
(Date)



 (Date)




(Date)

